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IN THE SUPREME COURT OF THE STATE OF HAWAI#I

IN THE MATTER OF CONTESTED CASE HEARING RE CONSERVATION
DISTRICT USE APPLICATION (CUDA) HA-3568 FOR THE THIRTY

METER TELESCOPE AT THE MAUNA KEA SCIENCE RESERVE,
KA#OHE MAUKA, HÂMÂKUA, HAWAI#I, TMK (3) 404015:009

APPEAL FROM THE BOARD OF LAND AND NATURAL RESOURCES
(BLNR-CC-16-002 (Agency Appeal)

ORDER CONCURRING IN PART, AND DISSENTING IN PART, TO THE
MAJORITY’S ORDER DENYING MOTION FOR RECONSIDERATION
FILED BY PETITIONERS-APPELLANTS MAUNA KEA ANAINA HOU
AND KEALOHA PISCIOTTA; CLARENCE KUKAUAKAHI CHING;
FLORES-CASE #OHANA; DEBORAH J. WARD; PAUL K. NEVES;

AND KAHEA: THE HAWAIIAN ENVIRONMENTAL ALLIANCE
(By: Wilson, J.)

The future of the cultural resources within the summit

area of Mauna Kea—including the region proposed for construction

of the Thirty Meter Telescope—is a future dependent on

application of the conservation laws that protect it.  All

parties agree that the cultural resources at issue within the

summit area are of the highest order.  And it is evident that the

future of much of Hawaii’s natural resources is at issue because

almost half the land in the state of Hawai#i is conservation
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land.  Legislative Reference Bureau, Guide to Government in

Hawaii 131 (14th ed. 2013).

A central issue of consequence to the parties has

therefore understandably been how to apply conservation laws to a

resource that has already been degraded by prior land use.  The

dissent notes that the Majority Opinion does not address the

Board of Land and Natural Resource’s (BLNR’s) application of the

new principle that prior degradation of cultural resources

amounting to a substantial adverse impact means the TMT project

cannot have a substantial adverse impact on cultural resources. 

The Majority now declines reconsideration based in part on a

change to footnote 17 affirming that the BLNR’s consideration of

“the effect of the project upon cultural practices” included the

entire “summit region.”  The change constitutes affirmation that

the degradation principle applied by the BLNR will affect the

cultural resources of the entire “summit region” of Mauna Kea. 

Thus, all future land uses proposed for the summit of Mauna Kea

will be subject to the BLNR’s finding that the summit has already

been substantially adversely impacted—specifically that “without

the TMT Project, the cumulative effect of astronomical

development and other uses in the summit area of Mauna Kea have

previously resulted in impacts that are substantial, significant

and adverse” and, therefore, “[t]he level of impacts on natural

resources within the Astronomy Precinct of the [Mauna Kea Science 

2



Reserve] would be substantially the same even in the absence of

the TMT Project[.]” 

Though the Majority’s change acknowledges the BLNR has

deemed the entire “summit region” as substantially adversely

impacted, it does not address the BLNR’s use of such prior

degradation to reach the conclusion that a project the magnitude

of TMT would not cause a substantial adverse impact to the same

summit region.

Accordingly, I respectfully dissent from the Majority’s

order denying the motion for reconsideration filed by

Petitioners-Appellants Mauna Kea Anaina Hou and Kealoa Pisciotta;

Clarence Kukauakahi Ching; Flores-Case #Ohana; Deborah J. Ward;

Paul K. Neves; and KAHEA: The Hawaiian Environmental Alliance. 

However, I concur with the order to the extent that the order

deletes footnote 15 and modifies footnote 17 of the Majority

Opinion. 

DATED: Honolulu, Hawaii, November 29, 2018. 

/s/ Michael D. Wilson 
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